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IN THE 


United States Court of Appeals 


For tHe District or CoLumsBia Crecuir 
No. 23898 


Frep E. Wuson, Plaintiff'-Appellant, 
v. 


Doveias Dittos, SECRETARY OF THE TREASURY, ET AL., 
Defendant-Appellees. 


On Appeal from a Judgment of the United States District 
Court for the District of Columbia 


BRIEF OF THE PLAINTIFF-APPELLANT 


STATEMENT OF ISSUES 


The judgment appealed from dismissed the complaint 
on motion. Thus, the basic issue is whether, accepting 
the allegations of the complaint as true in the light most 
favorable to appellant (Wilson), they fail, as a matter of 
law, to state any claim entitling Wilson to relief. 


This case has not previously been before this Court. 


The complaint seeks declaratory judgment relief against 
the Defendant-Appellee for its refusal to cancel the resig- 
nation of Plaintiff-Appellant and restore him to his po- 
sition of employment. 
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STATEMENT OF CASE 


Plaintiff-Appellant was employed as a Criminal Investi- 
gator by the Bureau of Narcotics, U.S. Treasury Depart- 
ment, and assigned to their office at Beirut, Lebanon. In 
the course of a routine audit, accusations were made by 
investigators, which was the basis of coercion that was 
used to cause Plaintiff-Appellant to resign from his po- 
sition under date of March 6, 1963, to be effective at the 
close of business March 16, 1963. The proposal by the 
investigators to Plaintiff-Appellant that he resign was made 
at $ P.M. on March 5, 1963, at which time he was told 
that if he refused to resign it would be a long swim 
back. He was also advised that if he did not resign forth- 
with that they would tie up his Civil Service retirement 
and that they would make a report to the Government of 
the United States which would make it virtually impossible 
for Plaintiff-Appellant to again obtain employment in the 
service of the United States. (T.R. 19, page 3 of Plaintiff- 
Appellant’s Affidavit). Immediately upon Plaintiff-Ap- 
pellant’s return to the United States he consulted an 


attorney who, under date of March 11, 1963, personally 
delivered the following letter to Mr. Henry L. Giordano, 
Commissioner of Narcotics, who was Plaintiff-Appellant’s 
ultimate superior: 


‘“‘March 11, 1963 
“Mr. Henry L. Giordano 


Commissioner of Narcotics 
Burean of Narcotics 

1300 E Street, N. W. 
Washington 25, D. C. 


Dear Sir: 
Mr. Frederick E. Wilson, Narcotic Agent, who for 
some time has been stationed in Beirut, Lebanon, has 


consulted me for advice with respect to his status 
with your agency. 


I have known Mr. Wilson for sometime and have a 
very high regard for him. In my practice of law I 
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have haa oceasion to observe him in court on many 
occasions and he has always conducted himself in an 
exemplary manner. 


It seems that while he was stationed in Beirut two 
Inspectors from the Service came to him ostensibly 
on a routine investigation. Some question arose, as 
I understand it, as to certain expenditures and the 
justification for same. As a result of threats and 
intimidation Mr. Wilson’s diary was taken from him. 
It seems that this diary contained matters, if un- 
explained, might create the inference that certain ir- 
regularities existed in the submission of vouchers by 
Mr. Wilson. However, as it is explained to me, 
considering the location where he was stationed and 
the type of persons with whom he had to deal, cer- 
tain expenditures had to be made from time to time 
as necessity required and in truth and in fact the 
Government has in nowise been defrauded. As I 
understand it, sometimes situations arise where im- 
mediate action must be taken and things must be 
done on the spur of the moment in order that the 
rights of the United States may be protected. In 
other words, the end justifies the means in certain 
instances. 


What I resent and resent strongly are the tactics 
pursued by these agents, virtually forcing a resigna- 
tion by Mr. Wilson, effective March 16, 1963. This 
was not a voluntary act. We, therefore, cancel, re- 
scind and recall that resignation and on behalf of 
Mr. Wilson I ask that he be accorded the hearings re- 
quired by law. I am assuming that such hearings 
will accord to due process of law with the right of 
Mr. Wilson to confront his accusers, to cross examine 
them, to offer witnesses in his own behalf and to be 
represented by counsel. Such a hearing will bring 
to light the tactics indulged in by these agents which, 
if brought out, certainly will not reflect credit on the 
Government—particularly in this day and age when 
we are observing strict adherence to law and order. 
Surely the officials of our Government cannot in any 
manner quarrel over Mr. Wilson’s insistence on these 
guaranties so well recognized. 
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Therefore, this is to advise you that Mr. Wilson’s 
tendered resignation is now withdrawn and we in- 
tend to take all steps necessary to see that his good 
name is protected and his status remains unimpaired. 


Therefore, I would appreciate your reply in this 
matter just as soon as possible. 


Very truly yours, 


/s/ James J. LavcHurs”’ 


Neither Plaintiff-Appellant nor his attorney ever re- 
ceived a reply to this letter, but Plaintiff-Appellant re- 
ceived the following letter from Mr. Giordano dated March 
12, 1963: 


‘‘March 12, 1963 


RE: Resignation and Return to United States 
Travel Order No. 372 


Mr. Fred E. Wilson 
10110 Tennbrook Drive 
Silver Spring, Maryland 


Dear Sir: 


This will confirm telegraphic instructions issued 
March 7, 1963 for you to return to the United States 
on or about March 11, 1963. You are authorized to 
return to your place of actual residence, which is 
Silver Spring, Maryland. This will also acknowledge 
receipt of your resignation, Form 52, which has been 
accepted effective March 16, 1963. Upon your arrival 
in Washington and until the close of business March 
15, 1963, you should report to the Headquarters office. 


Incident to your separation and as provided in the 
Administrative Expense Act of 1946, as amended (5 
USC 73b-3), authority is granted for the return of 
yourself and your immediate family, your household 
goods, and personal effects from your post of duty 
to the point of actual residence. In performing this 
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travel, you will be allowed actual and necessary 
preeone expenses and per diem in lieu of subsistence, 
in accordance with existing Bureau of the Budget regu- 
lations. 


All expenses incurred under this authorization are 
chargeable to the Appropriation 2031100, Salaries and 
Expenses of Bureau of Narcotics, 1963. 


Very truly yours, 


/s/ Hexzy L. Grorpaxo 
Commissioner of Narcotics’’ 


Plaintiff-Appellant’s subsequent appeal to the Civil Serv- 
ice Commission resulted in a determination that the resig- 
nation was voluntary and his removal from the Bureau 
of Narcotics sustained. Suit was then filed in the lower 
Court which dismissed the complaint on December 5, 1969. 
(See Appendix <A). Plaintiff-Appellant contends herein 


that his resignation was not voluntary but was obtained 
under duress, coercion and intimidation and that the re- 
fusal of the Bureau of Narcotics to permit the withdrawal 
thereof was arbitrary, capricious and unconscionable. 


SUMMARY OF ARGUMENT 
Plaintiff-Appellant maintains: 


1. That the record supports the conclusion that his resig- 
nation was not voluntary and that his dismissal was 
therefore based upon reasons other than reflected by 
the record. 


2. That the record supports the conclusion that his resig- 
nation was withdrawn prior to acceptance and that 
the Bureau of Narcotics never gave any reason for 
its refusal to accept the withdrawal. 
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ARGUMENT 
I 


Plaintiff-Appellant was subjected to coercion and duress 
when he submitted a resignation less than 24 hours after 
demand was made therefor under a threat that he could 
swim back to the United States if he did not resign. 
The Plaintiff-Appellant was in a strange land without funds 
to transport himself and his family back to the United 
States. Such a situation does not support a conclusion 
that he resigned voluntarily. His mental state, obviously 
not considered, was for the welfare and safety of his 
family. Certainly such circumstances when combined with 
the additional threats as to Civil Service Retirement and 
future employment create an aura of coercion and duress 
that cannot be surpassed absent physical violence. The 
three elements that are common to all situations where 
duress has been found to exist are: (1) that one side 
involuntarily accepted the terms of the other, (2) that 
circumstances permitted no other alternative, and (3) that 
said circumstances were the result of coercive acts of 
the opposite party. Fruhauf Southwest Garment Company 
v. United States, 126 Ct. Cls. 51, 62, 111 F. Supp. 945, 951. 
These three elements all exist in the case at bar. Ele- 
ment (1) is proved by Plaintiff-Appellant’s effort to with- 
draw his resignation; element (2) is proved by the loca- 
tion of Plaintiff-Appellant and his family and the threat 
to their mutual security; and, element (3) is proved by 
the threats to make Plaintiff-Appellant swim back and 
the attendant threats to his Civil Service Retirement and 
future employment. The facts establish a clear case of 
duress under which a resignation was submitted which 
resignation must be construed to be not a voluntary act 
of the Plaintiff-Appellant. In these circumstances the 
rationale of the case of Paroczay v. Hodges, 297 F. 2d 439, 
applies. Therein the Court stated: ‘In the present case, 
the essential reason why the resignation must be held 
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involuntary is that the choice was one which plaintiff was 
forced to make immediately, without time and opportunity 
—which was specifically requested and denied—for full 
and free investigation and reflection.’? (Emphasis sup- 
plied). No opportunity for a full and free investigation 
and the opportunity to consult with legal counsel was ever 
available until Plaintiff-Appellant’s return to the United 
States. His consultation with his wife and her advice 
to seek out an embassy official with whom to discuss the 
matter cannot be construed to be a fair, impartial and 
unbiased counselling so as to constitute a full and free 
investigation. Less than 24 hours elapsed within which 
Plaintiff-Appellant was forced to make a decision. If 
Defendant-Appellee argues that the advice of an embassy 
official was an opportunity for impartial advice, then the 
advice given and the rationale thereof must be considered 
by this Court. Plaintiff-Appellant was advised to resign 
in order to get back to the United States since a resigna- 
tion under such circumstances would be construed to be 
invalid due to coercion. Plaintiff-Appellant’s actions to 
this day indicate that the resignation was involuntary. 
The circumstances surrounding the resignation of Plaintiff- 
Appellant scream loud and clear that the resignation must 
be branded as one founded in duress and brought to fruition 
by coercion grounded in a belief of security for his family. 
Surely, this Court cannot construe the resignation herein 
to be voluntary. Such a finding by this Court nullifies 
the action perpetrated upon Plaintiff-Appellant by the 
Agency involved. 
II 


Plaintiff-Appellant’s withdrawal of his resignation oc- 
curred before it was accepted by the Commissioner of 
the Bureau of Narcotics and the record supports this 
contention as well as the fact that the Agency never gave 
a reason why it did not accept or reject the withdrawal. 
Such muteness by Agency officials screams out with in- 
justice. Even the efforts of the Civil Service Commission 
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to provide an ex post facto rationale for the action of 
the Agency herein in refusing the employee permission 
to withdraw his resignation cannot serve as a substitute 
for articulated Agency discretion. The discretion exer- 
cised by a government agency in refusing an employee, 
a veteran, permission to withdraw his resignation before 
it became effective where the Agency did not identify any 
reason for refusal such as administrative disruption, hiring 
of a replacement or any other circumstance unrelated to 
a simple desire to go through a contested hearing on charges 
filed against an employee, was not effective and, thus, em- 
ploree’s appeal filed with the Civil Service Commission 
should have been determined on its merits rather than a 
dismissal because of resignation. Goodman v. United 
States, 424 F. 2d 914. This case decided by this Court 
on January 30, 1970, is dispositive of the issue herein. 
The facts herein when compared with the facts in the 
Goodman case present a mirror-like image of one another. 
The only difference in the two cases is that Plaintiff- 
Appellant was in a foreign land and had the security and 
welfare of a family to think of and protect. 


Similarly, the case of Haine v. George, 248 F. Supp. 
349, 352, is compelling herein to a decision in favor of 
the Plaintiff-Appellant and the rationale therein is clear 
and unambiguous as to the issues now presented to this 
Court. The refusal of the Agency herein to permit the 
withdrawal of the resignation without a reason for such 
refusal is arbitrary and capricious and contrary to the 
decisions in the Goodman and Haine cases supra. 


CONCLUSION 


The judgment below should be reversed, and defendants’ 
motion denied. 


Respectfully submitted, 


Joux P. Wrrsit 
Attorney for Plaintiff-Appellant 
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APPENDIX 
[Filed Dec. 5, 1969] 


UNITED STATES DISTRICT COUBT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2404-64 


Frep E. Wuson, Plaintiff, 


v. 
Doveias Dron, ET AL., Defendants. 


Order 


This matter having come before the Court on cross 
motions for summary judgment, and the Court having 
considered the pleadings, memoranda of the parties and 
the certified administrative record, and it appearing to 
the Court that: 

1. The Civil Service Commission’s decision is supported 

by evidence of substance in the record; and 

2. Plaintiff’s contention that his resignation was not 

accepted before he sought to withdraw it is barred 
by the doctrine of exhaustion of administrative reme- 
dies, and in any event is not sustained by the record, 


it is by the Court, this 5th day of December, 1969, 


Orverep that defendant’s cross motion for summary 
judgment be and it hereby is granted; and it is further 


Orverep that plaintiff’s motion for summary judgment 
be and it hereby is denied. 


/s/ Joun J. Smica 
United States District Judge 


BRIEF FOR APPELLEES 


United States Court of Appeals 


FOR. THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,898 


Fuzp E. Wusox, Appellant, 
v. 


Joux B. Coxxarxy, Secretary of the Treasury, e al., 
Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


Tomas. A. FLANNERY, 
United States Attorney. 


Assistant United States Attorneys. 


C. A. No, 2404-64 United States Court of Appeals 


for tha District of Columbia, Circuit 


FRED kpR 17 19721 


CLERK 


INDEX 


Counterstatement of the Case 
Argument: 
I. The District Court properly granted summary judg- 
ment for appellees 
Ii. Appellant’s argument that his resignation had been 
rescinded before it was accepted by the Bureau 
cannot be raised now after his failure to raise it 


TABLE OF CASES 


California Interstate Telephone Co. v. FCC, 117 U.S. App. 
D.C. 255, 328 F.2d 556 (1964) 
*Dabney v. Freeman, 123 U.S. App. D.C. 166, 358 F.2d 533 
(1965) 
East River Constr. v. District of Columbia, 183 F. Supp. 684 


(D.D.C. 1960) 

Hansen v. FCC, 134 U.S. App. D.C. 100, 413 F.2d 374 
(1969) 

Paroczay v. Hodges, 219 F. Supp. 89 (D.D.C. 1963) 

Bich v. Mitchell, 106 U.S. App. D.C. 343, 273 F.2d 78 
(1959) 

Unemployment Corp. Comm’n v. Aragon, 329 US. 143 
(1946) 

United States v. L-A. Tucker Truck Lines, Inc. 344 U.S. 33 


————__—— 


* Cases chiefly relied upon are marked by asterisks. 


ISSUES PRESENTED ° 


In the opinion of appellees, the following issues are 
presented: 


I. Did the District Court properly grant summary judg- 
ment for appellee? 

II. Can appellant’s argument that his resignation was 
recinded prior to the acceptance by the Bureau be raised 
for the first time in the District Court? 

III. Was appellant’s resignation presented prior to the 
acceptance for the Bureau? 


© This case has not previously been before this Court. 
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United States Court of Appeals 


FOR THE DISTEICT OF COLUMBIA CI&CUIT 


No. 23,898 


Frep EK. Wuson, Appellant, 
v. 


Joun B. Conway, Secretary of the Treasury, et al., 
Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from an order of the District Court, 
the Honorable John J. Sirica, granting summary judgment 
for appellees on December 5, 1969. The action went before 
the District Court in a complaint filed September 30, 1964, 
after having been exhausted on review by Civil Service 
Commission. 

Appellant was employed as a Criminal Investigator, 
Treasury Agent-Narcotics, at grade GS-12 in Beirut, Leba- 
non, for the Bureau of Narcotics, which at the time was 
part of the Treasury Department. On March 3, 1963, In- 
spectors Andrew C. Tartaglino and Fred T. Dick of the 
Bureau of Narcotics, conducting a routine audit of the 
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conduct of the Bureau’s office at Beirut, uncovered certain 
discrepancies or omissions in the matter of appellant’s 
activity reports and records as they pertained to overtime, 
official travel, and other expenses for which he had re- 
ceived payment or had expended Government funds. Faced 
with the possibility of undergoing an investigation and a 
discharge in Beirut, appellant requested that the Bureau 
allow him to submit his resignation (App. 18).* 

Prior to accepting appellant’s resignation the investiga- 
tors permitted appellant to consult with his wife and with 
a personal friend who held a high position with another 
federal agency in Beirut (App. 18). Appellant decided that 
he should resign rather than possibly face additional in- 
vestigation, and on March 6, 1969, appellant resigned from 
his position. The resignation was effective as of March 16, 
thereby providing moving and transportation of appellant 
and his family back to their home in Silver Spring, Mary- 
land, in status quo (App. 18). 

Upon returning to Silver Spring, appellant consulted an 
attorney, and on March 11 the attorney submitted a letter 
to Mr. Henry L. Giordano, Commissioner of Narcotics, in 
which he sought to ‘‘cancel, rescind and recall that resigna- 
tion.”? On March 12 Mr. Giordano wrote to appellant * con- 
firming the previous telegraphic authorization to return 
to Silver Spring and acknowledging receipt of the resigna- 
tion of March 6 (App. 11-12). 

The matter was appealed to the Appeals Examining 
Office which found: 


[OJn the face of the appellant’s own representation, 
it does not appear he acted in fear of economic loss— 
hardship to his family, but acted out a plan with fore- 
thought to stop an investigation in Beirut, get himself 
and his family home and arrive in the United States 
in status quo Criminal Investigator GS-12. 


246 App.’ refers to the appendix to the briefs. 

2 The letter was not written in response to counsel’s letter of March 11, as 
indicated in appellant’s brief, but was a follow-up to the earlier telegraphic 
instructions between the Washington and Beirut offices (App. 12). 


[T]he appellant did not act under fear but acted ac- 
cording to calculated design arrived at after several 
days of back and forth negotiation with the Inspectors. 


From his own words, his choice was clear—undergo 
an investigation and the possibility of discharge in 
Beirut or submit a resignation which would result in 
no investigation and his transfer back to the United 
States in status quo. 


We find the record contains a written resignation. We 
find the evidence does not support a conclusion that it 
was submitted involuntarily. (App. 37-38). 


The Board of Appeals and Review affirmed the findings of 
the Appeals Examining Office (App. 30-31), and in turn the 
District Court affirmed by its granting appellees’ motion 
for summary judgment. 


ARGUMENT 


I. The District Court properly granted summary judgment 
for appellees. 


In Dabney v. Freeman, 123 U.S. App. D.C. 166, 358 F.2d 
533 (1965), this Court carefully stated the standard ap- 
plicable in review of the Civil Service Commission’s deci- 
sion in a case such as this. There the Court said: 


[A]s is true of . . . other cases, which are heard on 
the record made before the Commission, the standard of 
judicial review is that of whether there is evidence 
of substance in that record which supports the Com- 
mission’s view of the matter. . .. 

The job of hearing the evidence and drawing a con- 
clusion was the Commission’s, and review of its work 
in the District Court involves not an independent deter- 
mination by it from the cold record but rather, a 
scrutiny of that record to see whether it is so lacking 
in support as to make the Commission’s action un- 
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acceptably arbitrary. 123 U.S. App. D.C. at 168, 170, 
358 F.2d at 535, 537. 

The instant case is an all fours with Dabney. Here, as in 
Dabney, appellant had the opportunity to consult others and 
ponder whether he would resign or continue in the employ- 
ment of the Bureau and thereby be subjected to an investi- 
gation of his improprieties.» The conclusions reached by 
the Appeals Examining Office and the Board of Appeals and 
Review were to the effect that appellant had reached his 
decision to submit his resignation after due deliberation 
and consultation; and that appellant was not forced into 
doing so. Those findings were properly made after a full 
investigation, and the District Court accordingly upheld 
them. We ask this Court to sustain the District Court.‘ 


IL Appellant’s argument that his resignation had been 
rescinded before it was accepted by the Burean cannot 
be raised now after his failure to raise it before the 
administrative body, and in any event it cannot be sus- 
tained. 


Appellant argued for the first time in the District Court 


3 It logieally follows, therefore, that this case is clearly distinguishable 
from Paroczay v. Hodges, 219 F. Supp. 89 (D-D.C. 1963), in which the oppor- 
tunity to consult and ponder before resigning was denied to the civil service 
exaployee. 


“In Dabney, supra, the Court noted that the evidence was conflicting. 
There the appellant ‘‘told a story calculated to put the departmental investi- 
gator in a bad light in terms of an aggressive and ruthless application of high- 
pressure methods to secure the resignation.’’ 123 U.S. App. D.C, at 169, 358 
P.2a at 536, The investigator’s story was different. Similarly, appellant here 
states that his resignation was demanded, and that he was told to resign or 
“swim back’’ to the United States. The investigators denied the use of such 
tactics and clearly revealed their discovery of discrepancies in appellant’s 
records on travel vouchers which could have led to a much more probing and 
serious investigation. At that point, according to the inspectors, appellant 
pleaded for the opportunity to have time to consult with others concerning 
what to do. Appellant was given time to consult, and then, on the advice 
of = friend, appellant asked to resign his position and to be returned to the 
United States in status quo. See Defendants’ Exhibit 1-B (Transcript of 
Hearing, January 30-31, 1964), pp. 106-118, 145, 158-167; see also Defendants’ 
Exhibit 1-A, pp. 36-56. We submit that Dabney is controlling and necessitates 
affirmance. See Bich v. Mitchell, 106 U.S. App. D.C. 343, 273 F.2d 78 (1959). 


5 


that his resignation was withdrawn before it was accepted. 
That Court rejected the argument, and we request this 
Court to do likewise. 

Under the familiar doctrine of exhaustion of remedies, 
a matter not raised before the administrative body cannot 
be raised for the first time in the District Court. See 
Hansen v. FCC, 134 U.S. App. D.C. 100, 102, 413 F.2d 374, 
376 (1969). In Hansen the words of the Court were these: 


A reviewing court usurps the agency’s function when 
it sets aside the administrative determination upon a 
ground not theretofore presented and deprives the 
Commission of an opportunity to consider the matter, 
its ruling, and state the reasons for its action. Unem- 
ployment Corp. Comm’n v. Aragon, 329 US. 143, 
155 (1946). 


See also United States v. L.A. Tucker Truck Lanes, Inc., 344 
U.S. 33 (1952) ; California Interstate Telephone Co. v. FCC, 
117 U.S. App. D.C. 255, 258, 328 F.2d 556, 559 (1964) ; East 


River Constr. Corp. v. District of Columbia, 183 F. Supp. 
684 (D.D.C. 1960). Appellant received a lengthy hearing 
before the Civil Service Commission in January 1964. It is 
far too late for him now to attempt to undo what he never 
attempted to undo then. 

Furthermore, it is plain that the resignation was accepted 
prior to appellant’s letter dated March 11, 1963 (App. 
10-11), attempting to rescind the resignation. Appellant 
was informed that his resignation would be accepted, and 
he signed the resignation form in the presence of Inspectors 
Tartaglino and Dick and then immediately gave it to them 
(App. 36). The Appeals Examining Office found that the 
inspectors accepted appellant’s resignation on March 6 
(App. 36). The Bureau of Narcotics without question 
understood appellant’s resignation to be accepted as of 
March 6, to become effective March 16 (see Mr. Giordano’s 
letter to appellant dated March 12, 1963, at App. 11-12). 
Appellant’s argument to the contrary is clearly without 
substance. 
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CONCLUSION 


Waenerore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Tuomas A. FLANNEEY, 
United States Attorney. 

Joux A. Terry, 

NarHawx Dopg11, 

Kewsera Micuast Rosrxsoy, 
Assistant United States Attorneys. 
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